2001-2002

First Place Essay - American

Can’t We Think Bigger?: Prospects for Fostering Rule of Law in China by Expanding Sino-American Legal Exchanges
Alexander Brenner
In May 1919, John Dewey arrived in China and caused a tremendous stir. New York’s Chinese Student’s Monthly gushed "Mr. Dewey’s arrival in China is one of singular success. From the time of his arrival to the present, continual ovation follows his footprints." Historian Barry Kennan recounts how many intellectuals "closely associated [Dewey’s] thought with modernity itself." Dewey’s tour was emblematic of the rich pre-1949 period of Sino-American academic exchange. Certainly, American missionaries and the schools they established in China beginning in the late 19th Century deserve credit for building the broad foundation of the Sino-American educational and academic relationship. Chinese reaction to Dewey, however, encapsulates the general excitement generated by American thinkers, American thought, and America itself — a nation that by 1919 had emerged as world superpower and epitome of the modern.
In Chinese eyes, America remains today both superpower and symbol of modernity. Perceptions of the United States, however, have changed dramatically since China’s post-Mao honeymoon with America swept the country in the 1980s. The events of June 4, 1989 and the vanished need for an anti-Soviet alliance ushered in a period in which each side was forced to view relations more realistically. As events of the 1990s further stripped away illusions, what elements in the relationship have remained solid and deserve strengthening? With China’s accession to the World Trade Organization, we need not worry about robust trade and investment flows. Talk of the international trading system and complying with its complex rules leads, however, to an inevitable question: will China learn to embrace the one rule bolstering all the others — the rule of law?
The 1979 Carter-Deng "Agreement on Cooperation in Science and Technology" paved the way for a blossoming of Sino-American academic exchange across the disciplines. In part due to WTO accession, it is time to bring new vision and scope to a particularly important area of academic cooperation: exchange focusing on legal education. Word on the Chinese campus is that law has become the "hot" major for students; when asked by the Christian Science Monitor last August about legal education programs, a western diplomat in Beijing proposed that "Whether China implodes or whether it becomes dynamic through WTO and trade, the legal system will remain important. If the best and brightest are going into law, if you want some influence with the next generation of leaders – you should be in the game." America should deepen its involvement in this game, and gaining influence with future leaders is just one benefit. Educational exchange focusing on legal reform is a win-win proposition: here is an issue where China welcomes American involvement, where both sides can present cooperation as being firmly in the national interest.
China is, of course, already part-way through a legal revolution. At the end of the Maoist era, China had about 3,000 lawyers and some dozen law schools; today China counts 125,000 lawyers and hundreds of law schools. The 5.5 million new annual litigations show that average Chinese citizens increasingly understand the role of their developing legal system. In 1999, the concept of "socialist rule of law state" was enshrined in the Chinese Constitution by way of amendment. And no need to wait for today’s law students to take power: studies of the incoming "fourth generation" leadership reveal the already growing influence of legal specialists. 
While China is firmly on the path to legal reform, the road is long and strewn with obstacles. The central problem is that China’s judiciary remains a dependent, and not an independent, branch of government. At the local level, judges are underpaid and often appointed and promoted by party officials, making the courts beholden to politicians and not the law. At the national level, the People’s Supreme Court has encouraged non-transparent communication between higher and lower courts, and broken civil procedure transparency rules when dealing with its own cases. A major consequence of such an opaque and arbitrary judiciary is rampant corruption; Qinghua University’s Hu Angang has estimated that corruption in China swallows around 15% of GDP annually. The flawed judicial system also leads to discontent among a public increasingly aware of its legal rights. 
Fortunately, there is a great deal of government support for continued legal reform. Beijing sees an improved legal system as a tool to enhance social stability, to increase Party legitimacy, to reign in unruly local governments, and to attract foreign investment. To achieve these ends, China has encouraged U.S. participation in the legal reform process. The pioneering American group called the Committee on Legal Education Exchange with China (CLEEC) provides an example of successful academic exchange: between 1982 and 1997 CLEEC sponsored the education of over 200 Chinese legal scholars, many of whom came to America and trained at 40 law schools. CLEEC alumni now head five of China’s leading law faculties; one alumnus is vice-chairman of the Chinese People’s Consultative Conference, and another sits on the Supreme People’s Court. While CLEEC was funded by the Ford Foundation, a growing portion of Sino-American legal exchange is now financed by the federal government — either through programs administered directly or through grants to universities. 
It should not be forgotten that such exchange is a two-way street. As a Chinese participant at a June 1998 legal education conference commented, "Although Sino-U.S. legal education exchanges undertaken to date have advanced mutual understanding…Chinese legal educators especially hope to make every effort to promote U.S. understanding of China’s jurisprudence and rule of law." The larger goal behind educational exchange, however, should be to help foster rule of law in China by helping modernize the legal system and improve the quality of the judiciary. In February 2002 testimony to the Congressional-Executive Commission on China, William Alford, Director of East Asian Legal Studies at Harvard Law School, asserted that "it is not realistic to think that we can advance the rule of law in China without engaging those who oversee and operate the legal system." Professor Alford concluded his remarks by noting that "given the importance of this undertaking and the difficulty of securing greater private support, substantial federal support would be very helpful."
The professor is too polite. Legal exchange and education deserve vastly more federal attention. At the same hearings, Georgetown’s Chinese legal scholar James Feinerman noted that the federal government now provides less than half the support for academic exchange with China than it gave in 1988; he added the startling statistic that current funding for American cultural and academic exchanges with China amount to 1/40th the funding given equivalent programs with Russia and Eastern Europe. Even taking into account a new Chinese rule of law program run by the State Department’s Bureau of Democracy, Human Rights, and Labor, European Union countries still outspend America on legal exchange with China. While recent efforts are a good start, there is much more the federal government could and should do. 
A forthcoming independent review of CLEEC programs details how professors trained in the United States returned to China with broadened horizons, both legal and personal. In interviews some note that their way of thinking became more "modern," and that their experience of how rule of law was lived in America was "spiritual." While being physically on the ground in the United States was a critical part of such transformational experiences, the review indicates that the "training the trainers" model — educating law professors who then return to Chinese classrooms to spread their knowledge through the "multiplier effect" — has also yielded positive results. Given the clear success of this approach, why not replicate it exponentially? Instead of training 200 legal scholars over 15 years, why not provide courses to 200 professors every year? Or, as a related proposal, why can’t Washington take the lead in funding an annual program offering hundreds of Chinese students a chance for subsidized JD or LLM study at American law schools in return for, say, a year of intensive training of local judges in western provinces — a sort of Chinese legal Peace Corps? The Department of Commerce, charged with monitoring China’s WTO compliance, has announced plans for training seminars like "Rule of Law for Distribution and Franchising in Beijing and Guangzhou." Fine, this is important too, but can’t we think bigger? 
Might Beijing come to perceive an aggressive American initiative on rule of law as threatening? To counter such concerns, America’s efforts to work with China should be built on "thin" and not "thick" legal theories. While "thick" theories build in claims about political morality, "thin" theories lay emphasis on a legal system’s instrumental, formal characteristics, i.e. those that allow for effective functioning of a system of laws regardless of the specific content of those laws. China’s "socialist rule of law" may differ from America’s democracy-based rule of law, but everyone, from Chinese farmers to American factory owners, benefits from a more predictable and less arbitrary Chinese legal system. In fact, many laws on China’s books are similar to their international equivalents; the problem lies in enforcement and interpretation. Legal exchange should serve not as cover for American moralizing, but rather as assistance in working toward the creation of a more efficient, modern legal system in China — a result that in turn would smooth the way for progressive political reform. Given sufficient support and a bit of vision, legal exchange and education could become a new centerpiece of bilateral ties, a meaningful tool bringing stability and continuity to Sino-American relations.
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